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I.  INTRODUCTION

 The consequences of a conviction for driving while intoxicated (DWI Offense) 
or refusing to submit to breath test (Refusal Offense) are enormous .  Apart from 
the personal embarrassment and social stigma associated with a conviction of one of 
these offenses, the law provides the sentencing court with a whole constellation of 
penalties, including periods of incarceration,  mandatory loss of driving  privileges 
for an extended term and thousands of dollars of financial sanctions .  The extent 
of these penalties increases almost exponentially with the number of prior DWI 
Offense convictions you may have and whether the offense occurred in a school 
zone .  (School Zone Offense) .  

 This is my effort to provide you with general insight into some of the major 
issues associated with a DWI Offense,  a Refusal Offense, and other related offenses .  
It is conceived to convince you to recognize the seriousness of your plight if you 
are charged with one of these offenses and the need to hire a lawyer immediately .   
Although we may not be able to come to terms with the financial and personal 
commitment  I require in  cases of this nature, I invite you to read this information, 
to assist you in assessing your jeopardy, as well as the quality and experience of the 
lawyer you may need to navigate your way through these treacherous waters .
 
II.  THE ENVIRONMENT

 The prospect of success in every legal controversy is influenced by a number of 
important considerations including the ability of your lawyer, the quality of your 
evidence and the capabilities of your trial judge . One of the most critical factors, 
however, is the political and social environment in which the contest is litigated .  In 
order to truly appreciate the nature and extent of your present predicament, it is 
important that you know about the special environment that affects these types of 
cases .  

 Today, 18 million Americans meet the diagnostic criteria for alcohol abuse or 
alcoholism .  Forty percent of all violent crimes were committed by people who were 
under the influence of alcohol .  In 2003, 1 .4 million drivers were arrested in this 
country for alcohol-related offenses, which equates to 1 arrest for every 135 drivers . 
Drivers with a blood alcohol concentration (BAC) over  .15% are more than 200 
times more likely to be involved in a fatal crash than a non-drinking driver .  Half of 
all teenage fatalities are alcohol-related . In 1996, 8 young people a day died because 
of alcohol-related crashes .  In 2004, there were over 17,600 alcohol related deaths 
in New Jersey . The cost for treating the survivors of these crashes averaged $67,000 
a person .  On a national level and for teenage accident alone, the costs in property 
damage and health care expenses is $14,000,000,000

 The National Highway Traffic Safety Administration reports that nearly 97% of 
Americans view drunk drivers as a threat to their families and themselves . Indeed, 
Americans rank the need for tougher enforcement of drunk driving laws ahead of 
healthcare, poverty, the environment and gun control .  As a result, most, if not all, 
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states have implemented a “get tough” attitude toward drunk drivers . 

 The compulsion of these political and social factors has produced an extremely 
hostile attitude toward people accused of DWI-related offenses . In one case, 
New Jersey’s Supreme Court stated that the courts in New Jersey are “working 
in tandem” with the legislature to “remove the obstacles” that can “impede the 
efficient and successful prosecution of drunk drivers .”   This remarkable declaration 
clearly joins New Jersey’s judiciary and its legislators in a common cause to 
aggressively prosecute drunk drivers .  This  avowed philosophy is  inconsistent 
with core concepts contained in our federal and state constitutions that require 
the “separation of powers” of the three branches of government, so as to allow one 
branch to “check and balance” the others .  

 There are other considerations that can seriously impede your ability to obtain 
a successful result  in a DWI-related offense .  First, all DWI and Refusal Offenses 
are tried without a jury .  They are decided by a municipal court judge, who is 
appointed by local politicians  and is usually familiar with the arresting officers .  
This is important to know, because a jury of ordinary citizens is more apt to 
question the credibility of an investigating police officer, than a judge who may 
have strong contacts  in the community where the case is tried .  To my mind, the 
constitutional right to a jury trial is the most sacred of all trial rights that we have as 
American citizens . To best characterize my perception of this right, I refer to a case 
where the United States Supreme Court stated that this organic right of freedom 
is bottomed on an abiding concern for “corrupt or over zealous prosecutors and 
against the compliant, biased or eccentric judge”, as well as a reluctance to “entrust 
plenary powers over the life and liberty of the citizens to a judge or a group of 
judges .” Your inability to present your defense to a jury is of exceptional concern 
where, as here, the influences of the current  political and social environment can 
seriously affect the outcome of a DWI or Refusal Offense .   

 Second, although the federal and state constitutions require the government to 
assume the burden of  proving all elements of its case beyond a reasonable doubt1, 
the legislation that controls a DWI Offense instructs that if your BAC exceeds 
 .08%, you are presumed to be intoxicated and you have the burden of overcoming 
that presumption .  This is yet another instance where New Jersey’s DWI statute has 
turned another important constitutional guarantee on its head .

 Third, in an apparent effort to require a rush to judgment, it has been deter-
mined that cases of this nature should be resolved within sixty (60) days after the 
filing of a complaint, which, by necessary implication, seriously compromises your 
ability to create a well-conceived defense . If, however, you are prepared to try your 
case within this time constraint and the government is not, the rule somehow loses 
its compulsion .  Stated differently, if you seek an adjournment on the eve of this 
administrative deadline, you may not get it . If the government makes that same 

1 The government’s difficulty in proving a case beyond a reasonable doubt is best typified by the  
 O .J . Simpson trial .
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request at that same time, it will generally be granted .  Indeed, 2 or 3 subsequent 
requests from the municipal prosecutor will be met with similar success . 

 Fourth, there is a well-directed prohibition against negotiating plea bargains 
in all DWI or Refusal Offenses .  Although, a plea agreement may be negotiated 
in a murder case, your ability to strike a “bargain” that will allow you to plead to 
something other than a DWI Offense is virtually non-existent . The influence of 
this rule is such that any municipal court judge, prosecutor or defense attorney who 
participates in a plea arrangement that violates these anti-plea guidelines may be 
subjected to ethical discipline . 

 Finally, if you are convicted of a DWI or Refusal Offense, you will lose your 
driver’s license; no exceptions! There are no provisional or “hardship” licenses 
available in New Jersey that can apply to a DWI-related offense that will allow you 
to drive to or from work or school . 

III.  THE DWI OFFENSE

A.  Operation of a Motor Vehicle
 The statutes that control a DWI Offense  require “operation of a motor vehicle .”  
While these laws may not apply to bicycles, they do apply to traditional motor 
vehicles, as well as mopeds and snowmobiles . They will also apply even if you are 
not operating a vehicle on a public road, (e .g ., in your garage, in a private parking 
lot or on a service road) .

 Although the term “operation” in the context of a DWI Offense should be 
understood without confusion or controversy by the ordinary citizen, the concept 
seems to have been strained by the pro-government bias referenced above . Thus, 
you can be found guilty if you are intoxicated and asleep in a vehicle with the key 
in the ignition and the engine off or if you are steering a vehicle down an incline 
where the vehicle is out of gas and the key in the off position . 

B. Under the Influence 
 You can be convicted of a DWI Offense if you are under the influence of 
alcohol or drugs, or a combination of both, even if the drug has been legally 
prescribed or administered .  A recent amendment to the statute has broadened 
its language to include any chemical vapors which, when inhaled, can cause 
intoxication or inebriation . You do not have to be “drunk” in the common 
understanding of the word .  It is sufficient if either your physical or mental 
capabilities are adversely influenced to the point where it would be “improper” for 
you to drive .

 The government will usually attempt to establish this component of its case 
against you with a scientific test (i .e . breath, blood or urine), demeanor evidence 
(i .e . the symptomology displayed by the citizen at the time of the arrest) and 
opinion evidence .  Notably, you can be convicted of a DWI Offense on the basis of 
just one of these three categories of evidence .  
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1 .  Scientific Tests 
 If your BAC exceeds  .08% you are presumed guilty of a DWI Offense .  The 
mere operation of a motor vehicle where your BAC exceeds  .08% is the offense . No 
other evidence is necessary for a conviction and, for that reason, a case with a  .08% 
BAC is referred to as a “per se” violation .

 The most common method of determining a BAC is a breath test, which is 
usually conducted shortly after the arrest . The equipment usually used to analyze 
the BAC from an arrestee’s breath sample is called a Breathalyzer .2  Over the last 20 
years, New Jersey’s Supreme Court has seriously curtailed the nature and extent of 
the defenses that can be used to challenge the integrity and reliability of this test . 

 The major defensive challenges  that remain relate to: (a) certain physical/ 
medical conditions of the subject; (b) defects in the Breathalyzer operator’s 
credentials; (c) defects in the equipment; (d) the protocol used by the operator; and, 
(e) the nature of the measuring tolerances attending the use of a Breathalyzer . Since 
the scientific test offered by the government, standing alone, can convict you, it is 
critical that each of these issues is explored zealously and aggressively, and that the 
trial court is persuaded to analyze them with the most critical of eyes . 

 Suffice it to say  here that these defense issues require an in-depth analysis of 
the facts specific to every case, and the advice of one or more expert witnesses . 
The experts I use to develop these issues are Richard Saferstein, Ph .D ., and Gary 
Aramini . Dr . Saferstein was the Chief Forensic Scientist at the New Jersey State 
Police Crime Lab for approximately 21 years . Mr . Aramini is a former member of 
the New Jersey State Police who, for over 19 years, tested and calibrated the 
Breathalyzer, as well as other similar devices, and trained state and local law 
enforcement agents on the proper use of breath test equipment . 

2 .  Demeanor Evidence 
 In most DWI and Refusal Offenses the investigating officer will fill out a 
form called a Drinking Driving Report . This form is conceived to memorialize 
the investigating officer’s observation of your appearance at the time of the stop 
and the events that follow .  This form will identify things like: (a) your ability to 
walk and stand (i .e . falling, sagging, staggering, swaying, etc .); (b) your speech (i .e . 
slobbering, slurred, incoherent, etc .); (c) the condition of your eyes (i .e . bloodshot, 
watering, etc .) or face (i .e . flushed or pale); and (d) your clothing (i .e ., disheveled, 
dirty, etc .) .

 In addition, the government will request you to perform certain psycho/physical 
tests which are referred to as Field Sobriety Tests .  These tests will be performed at 
the arrest site and sometimes later at police headquarters .  The function of this type 
of evidence, along with your other symptoms, is to provide the investigating officer 

2 New Jersey’s Supreme Court has recently approved the use of a new breath test machine called  
 the Alcotest .



| 7 |

with enough information to establish “cause” to require you to participate in a 
breath test .  Evidence of this nature will also be used at trial to establish your level 
of  intoxication . The general idea is that your  comportment or demeanor as well 
as your performance on the Field Sobriety Tests are circumstantial evidence of your 
guilt . 

 While a successful attack on a BAC in excess of  .08% is seriously circumscribed 
by the law, one’s ability to overcome the intellectual persuasion of demeanor 
evidence is not as difficult .  A police officer’s testimony as to your symptomology 
at the time of your arrest can be counterpoised against a multitude of evidential 
responses that militate against a conclusion that you were under the influence of 
alcohol or drugs . For example, people display bloodshot eyes because they are tired 
or have their contact lens in too long . Your face may be flushed because that is your 
natural complexion or the complexion you show when you are excited . You may 
stagger, sway or hold on for support because you have a head injury, problems with 
your back, knees or hips . You may even have an inner ear problem . Your speech 
may be slurred because of a head injury or other physical impairment, as well as the 
stress or the excitement of the moment . Indeed, there is a well-known phenomenon 
called “black and white fever”3 where one’s anxiety during a police encounter may 
produce aberrant responses or conduct and, that is especially so, where a large, 
aggressive police officer may be brandishing his gun or baton .  

 As to the Field Sobriety Tests, you may not have been able to perform most 
of these tests even when sober, and that is especially true if you have any physical 
deficits . You  may have failed these tests or performed poorly because you were 
nervous or because the tests were conducted under stressful conditions, such as 
late at night, or on a busy road with other cars zooming by or the exercise was 
performed on a beveled or uneven road surface with poor footing .  Finally, these 
tests may not be probative or admissible because the investigating officer did not 
give you proper instructions .

 In short, more often than not, a good trial lawyer will be able to neutralize the 
persuasiveness of demeanor evidence, especially if the government does not have 
a video tape of your behavior at the time of your arrest . Indeed, the government’s 
failure to videotape your demeanor should be developed at trial and the court 
should be requested to infer that a failure to do so infects the integrity and worth of 
the police officer’s testimony on this issue, especially where the arresting authorities 
formerly used video tapes or have the capacity to videotape a DWI suspect .  The 
value of this type of argument is seriously influenced by recent developments in 
the law, where the courts are requiring video tapes of confessions in cases involving 
serious criminal conduct . 

3 .  Opinion Evidence
 Invariably, after the investigating officer testifies about his/her observations 

3 “Black and white” is a familiar name for a police cruiser . 



| 8 |

relating to your demeanor, he/she will next testify that he/she has significant 
experience as a police officer in interdicting drunk drivers and, that as a result, he/
she is of the opinion that at the time of arrest you were intoxicated .4  

 Fortunately, opinion testimony is like a nose, everybody has one . In a DWI 
Offense you can usually produce the bartender or waitress who served you to 
contest the police officer’s opinion . Alternatively, you can produce the person who 
last saw you before your arrest or retrieved you from police headquarters so as to 
obtain his/her opinion as to your level of sobriety .    

 In summary, while most experienced trial lawyers in this area of the criminal 
justice system can mount a successful defense to the government’s demeanor or 
opinion evidence, most of the shot and shell of this important battlefield must be 
pointed at the government’s scientific tests and the BAC .

IV.  THE REFUSAL OFFENSE
         
 The body of law that relates to a Refusal Offense begins with a statute that 
states, in essence, that when you receive a driver’s license in New Jersey, you 
impliedly consent to provide a breath test when a proper request is made by a law 
enforcement official . (Implied Consent Statute) .  The integrity of this so-called 
legal “fiction” has confounded scholars for decades and, while we will have to leave 
discussions of the intellectual frailties associated with this fanciful proposition for 
another day, the law is clear: if a police officer makes a reasonable determination 
that you were driving a motor vehicle while under the influence of any intoxicant, 
you must submit to a breath test . No excuses and no exceptions . 

 Although the express language of the Implied Consent Statute requires the 
government to prove a Refusal Offense by a preponderance of evidence, which is 
the standard of proof used in civil cases, New Jersey’s Supreme Court has concluded 
that, despite this legislative instruction, the standard of proof is “reasonable doubt,” 
which is the standard in criminal cases . 

 In order for the government to prove a Refusal Offense, it must establish that: 
(A) there was probable  cause to believe you were driving under the influence; 
(B) the operation of the vehicle took place on a public road or quasi-public area; 
(C) you were arrested; (D) you refused the breath test when requested by a police 
officer; and, (E) efforts to administer the test were consistent with the Implied 
Consent Statute, including the need to read to you well-delineated instructions as 

4 In arrests where the intoxicant is marijuana, the case law in this state suggests that a police  
 officer cannot generally testify that an arrestee was under the influence of marijuana, absent  
 special qualifications .   A decision by the New Jersey Supreme Court in 2006, however, concluded  
 that expert testimony may not be required, provided the investigative police officer testified  
 generally  that the symptoms of the arrestee were consistent with someone under the influence .   
 The court noted again, however, that the preferred method of identifying marijuana intoxication is  
 the testimony of an expert witness .
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to the consequences of your refusal to provide a breath sample . 

 The most significant areas of contest in a Refusal Offense case are whether the 
government’s agent had probable cause to request the breath test or whether you 
refused that request .  As to the former, it should be immediately recognized that 
probable cause is the lowest standard of proof known to the American Criminal 
Justice System . Historically, it has been defined to be something more than mere 
suspicion, but a lot less than reasonable doubt, which is the standard of proof 
required in all criminal prosecutions . It is rare occasion when a police officer can 
not prove probable cause to believe that you were operating a motor vehicle while 
under the influence of alcohol or drugs . Some of the cases have found probable 
cause where there is merely erratic driving, an odor of alcohol about the subject’s 
breath and only one additional symptom of intoxication .

 With respect to whether there was a refusal, case law5 has said, time-and-time 
again, that your consent must be unqualified .  You can be convicted of a Refusal 
Offense if you: (A) refuse to answer a police officer’s request to take a breath test; 
(B) attempt to delay the administration of the test; (C) try to  place a condition on 
your consent (i .e . yes, but first I’d like to talk to a lawyer); or (D) fail to provide a 
sufficient breath sample to allow the Breathalyzer to function properly . 

 Further, it is no defense that you were confused by the instructions or warnings 
given by the police officer . Indeed, in one case, a judge concluded that an arrestee, 
who spoke only Spanish, could not complain that the instructions given to him by 
the investigating police officer were defective because they were read to him only in 
English .

 When you are charged with a Refusal Offense, you are almost certain to be 
charged with a DWI Offense . Your refusal to submit to a breath test will be used as 
evidence to convict you of the DWI Offense . If you are convicted of both offenses, 
your penalties will be consecutive, not concurrent,  which means that if you are a 
first-time DWI offender and first-time Refusal offender where your BAC was in 
excess of  .08%, you will receive a minimum driver’s license suspension of 7-months 
for the DWI Offense and an additional suspension of 7-months for the Refusal 
Offense, which will begin to run only after the first 7-month term of suspension 
under the DWI Offense has been completed .   

V.  THE DWI SCHOOL ZONE OFFENSE

A. The Offense
 The so-called DWI School Zone Offense is not so much a separate offense 
under New Jersey’s DWI statute, but rather a section of the statute that will allow 
the sentencing court to significantly enhance or increase your penalties . A violation 

5 Case law is the law made by judges in written opinions that are specific to a case that has been  
 brought to court . Statutory law is the product of a law created by the legislators . It is usually a  
 more general statement of the law .
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under the School Zone section of the statute will occur if you are driving drunk 
where you are:  (1) within 1000 feet of property used for “school purposes” where 
the property is owned or leased to a school board, elementary school or secondary 
school; or, (2) driving through a school crossing that has been designated as such by 
ordinance or resolution; or, (3) driving through a school crossing that may not have 
been approved by ordinance or resolution, but where children are actually present . 

 As to the first two types of events, it is not necessary for the government to 
prove that you knew that you were passing through a school zone or a school 
crossing, nor is it relevant that school was not in session or that children were not 
present . Thus, you can be convicted of a DWI Offense in these two areas where the 
offense occurred in the middle of July at 3:00 a .m . on a Sunday and, as a result, you 
will receive the severe sentencing enhancements required by this provision of the 
statute . In short, the government has provided a 24-hour, seven-day-a-week safe-
zone for children in a school zone .  

 If, however, the DWI Offense occurs in a school crossing that has not been 
approved by a local ordinance or resolution, which is the third provision under the 
statute, the government must prove that you “knew” that children were present 
when the offense occurred .  The proofs associated with this issue may relate to the 
season, the day, the time, the neighborhood, the prominence of the school, signage, 
your familiarity with the neighborhood and a host of other factors . 

B. The School Purpose Element
 The statute that controls a DWI Offense in a school zone has significant 
similarities  to the statute involving drug offenses in a school zone . Thus, in 
preparing a defense, the trial lawyer should be aware of principles of law developed 
in drug-related, school-zone cases, where the environment is even more hostile and 
a lot more aggressive . The lessons learned in those cases can be put to good use in 
analyzing and defending the issues in a DWI School Zone Offense case,  especially 
the “school purpose” component of the statute . 

 As to the facts needed to establish the “school purpose” concept of a DWI 
School Zone Offense, it has been concluded in the context of a school-zone drug 
case, that once a site has been shown to be a school, it may be determined that it is 
used for school purposes because it is “self-evident,” and that is so, despite the fact 
that the court recognized that schools are sometimes closed or put to other uses .  
In other cases, the “school purpose” issue may not be so evident .  In one case,  an 
athletic field owned by a town and used by the town’s people for a number of non-
school purposes, was determined to be “school zone” property, where it was leased 
to a parochial school for its athletic events on discrete days and times . In addressing 
issues of this nature, the court suggested that the jury’s analysis can be pointed to 
“Drug Free School Zone” signs, other signs, flags or banners indicating school use; 
published schedules; newspaper articles, written lease agreements  and the presence 
of uniformed children on the playing field . 
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C. The Distance Element
 For the purpose of proving whether you were within 1000 feet of school 
property, the government may introduce into evidence an official map, which must 
have been approved by municipal ordinance or resolution and a kept on file in the 
municipality where the offense occurred .  Once the map is properly authenticated 
and admitted into evidence, a court can presume that the site of the incident was, 
in fact, school property used for school purposes . Even if a school-zone map is 
not produced, and that is an unlikely event, the government can show that the 
offense occurred within 1000 feet of school property by other means . In one case, a 
measuring tape was successfully used to establish the 1000-foot requirement, even 
though the tape’s accuracy had not been certified by the State Division of Weights 
and Measures .6  

 Finally, the owner or custodian of a motor vehicle can be found guilty of a 
DWI School Zone Offense if he/she knowingly permits someone who is under the 
influence to drive the vehicle .

 Moreover, you can be convicted of a DWI School Zone Offense even if you are 
randomly stopped by police in a school zone . Thus, if a police officer follows your 
vehicle for some distance before he decides to pull you over, and the actual stop is 
within 1000 feet of a school property, you can be convicted of a DWI School Zone 
Offense . 

VI.  OTHER RELATED OFFENSES

A. DWI Offense With A Minor Present
 If you operate a motor vehicle while intoxicated where the vehicle is occupied 
by a minor, in addition the to DWI offense, you may also be convicted of a 
disorderly persons offense if you are the parent or guardian of the child .  Notably, 
a disorderly persons offense is criminal in nature, whereas a DWI Offense is a 
motor vehicle violation . As a disorderly persons offender, you may be sentenced to 
a period of incarceration for up to 6 months and fined up to $1,000 . Moreover, if 
your level of intoxication is elevated, you may be charged with an indictable offense 
involving the endangerment of a minor . This offense can expose you to a term of 
imprisonment from 3 to 5 years .  

B. Under-Age DWI Offense 
 If you are younger than 21 years of age and you decide to drive a motor vehicle 
while under the influence of alcohol or drugs, special rules apply . Unlike the adult 
counterpart of the DWI statute, which creates a presumption of intoxication with 
a  .08% BAC, the “Baby DWI Statute,” as it is sometimes referred to, creates the 
presumption at  .01% BAC .  Further, the so-called Baby DWI Statute, unlike the 

6 A measuring tape, even a steel one, will contract or expand with the weather .  It will also expand  
 when pulled .  Although the variance in length may be minor, the government should be made to  
 be more solicitous in it proofs whenever it prosecutes a citizen for a DWI or Refusal Offense .
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adult statute, does not appear to require operation on a public road to be an offense . 

VII.  THE PENALTIES

 Against these troubling practical and legal considerations, you should know 
about the sentencing scheme associated with DWI and Refusal Offenses . Some of 
the more serious penalties you can expect as to each offense are recited below:

A. DWI Offenses

1 .  First Offense
If your BAC is  .08% or higher but less than 0 .10% 
	 •	Up	to	30	days	in	jail	
	 •	12-48	hours	detainment	in	an	Intoxicated	Driver	Resource	Center	(IDRC)
	 •	3-month	driver’s	license	loss	
	 •	A	fine	of	$250	-$400
	 •	Other	monetary	sanctions	that	can	exceed	$300

If your BAC is  .10% or higher 
	 •	Up	to	30	days	in	jail.	
	 •	12-48	hours	detainment	in	an	IDRC	
	 •	7	months	to	1	year	driver’s	license	loss
	 •	A	fine	of	$300-$500
	 •	Other	monetary	sanctions	that	can	exceed	$300

2 .  Second Offense 
	 •	Mandatory	imprisonment	of	not	less	than	48	consecutive	hours	nor	more	than	 
  90 days
	 •	2-year	driver’s	license	loss	
	 •	Completion	of	screening,	evaluation	and	referral	requirements	of	IDRC.
	 •	Mandatory	installation	of	interlocking	device7 in your motor vehicle for 1-3  
  years beginning after your license suspension or a revocation of your  
  registration and plates for 2 years . 
	 •	30	days	of	community	service
	 •	$500	to	$1000
	 •	Other	monetary	sanctions	that	can	exceed	$300	 	

3 .  Third Offense 
	 •	Mandatory	imprisonment	of	180	days.	The	court	may	lower	such	term	for	 
  each day served in an IDRC-approved inpatient rehabilitation program, but  
  not exceeding 90 days .8   
 

7 An interlocking device will prevent the vehicle from being started if your breath sample  
 establishes a predetermined BAC . You will pay the cost of this device .
8 You may find a list of IDRC approved rehabilitation programs at my website which is  
 www .ftlucianolaw .com or call my office at (973) 471-0004 .
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	 •	10-year	driver’s	license	loss
	 •	Completion	of	screening,	evaluation	and	referral	requirements	of	IDRC.
	 •	Mandatory	installation	of	interlocking	device	in	your	motor	vehicle	for	1-3	 
  years beginning after your driver’s license suspension or a revocation of your  
  vehicle registration and plates for 10 years . 
	 •	A	fine	of	$1,000
	 •	Other	monetary	sanctions	that	can	exceed	$300	 	
 
B. School Zone Offense 

1 . First Offense 
	 •	Up	to	60	days	in	jail9 
	 •	1-2	year	driver’s	license	loss
	 •	12-48	hours	detainment	in	an	IDRC	
	 •	A	fine	of	500-800
	 •	Other	mandatory	sanctions	that	can	exceed	$300

2 . Second Offense 
	 •	Mandatory	imprisonment	of	not	less	than	96	hours	nor	more	than	180	days.	 
 The court may lower such term for each day served in an IDRC approved  
 inpatient rehabilitation program, but not exceeding 90 days .  
	 •	4	years	driver’s	license	loss	to	begin	after	term	of	imprisonment	is	served
	 •	60	days	of	community	service	
	 •	A	mandatory	completion	of	a	DWI	alcohol	Countermeasures	Screening	and	 
  Evaluation Program
	 •	Mandatory	installation	of	a	locking	device	on	your	motor	vehicle	for	1-3	years	 
  or revocation of your vehicle registration and plates for 2 years . 
	 •	A	fine	of	$2,000

3 . Third Offense
	 •	Mandatory	imprisonment	of	180	days.	The	court	may	lower	such	term	for	 
  each day served in an IDRC inpatient rehabilitation program, but not to  
  exceed 90 days .
	 •	20-year	driver’s	license	loss	to	begin	after	term	of	imprisonment	is	served	
	 •	A	mandatory	completion	of	a	DWI	Alcohol	Countermeasures	Screening	and	 
  Evaluation Program
	 •	Mandatory	installation	of	a	locking	device	on	your	motor	vehicle	for	1-3	years	 
  or revocation of your vehicle registration and plates for 2 years . 
	 •	A	fine	of	$2,000	

9 The language of the statute seems to make this term of imprisonment mandatory .
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C. Refusal to Submit to a Breath Test

1 .  First Offense  
	 •	7-12	month	driver’s	license	loss	
	 •	A	fine	of	$300	-	$500	
	 •	Referral	to	IDRC		

2 . Second Offense
	 •	2-year	driver’s	license	loss	
	 •	A	fine	of		$500	-$1000	
	 •	Referral	to	IDRC		

3 .  Third Offense
	 •	10-year	driver’s	license	loss
	 •	$1,000	fine
	 •	Referral	to	IDRC	
 
D. Under-Age DWI Offense

	 •	License	suspension	or	prohibition	from	obtaining	a	license	for	30-90	days	
	 •	Perform	community	service	for	15-30	days	
	 •	Participation	in	an	IDRC
	 •	These	penalties	shall	be	in	addition	to	the	penalties	which	the	court	may	 
  impose under the DWI statute or any other law . 
 
E. Other Alcohol Related Offenses Penalties 

1 . Driving While Suspended Where Your Suspension Was Due to DWI
	 •	10	to	90	days	imprisonment	
	 •	1	to	2-year	additional	driver’s	license	suspension
	 •	A	fine	of	$500	

2 . Consumption of Alcoholic Beverages While an Operator or Passenger in a  
 Motor Vehicle
	 •	First	Offense	-	$200	Fine	
	 •	Second	Offense	-	$250	or	10	days	community	service	

3 . Possession of Open, Unsealed Alcoholic Beverage Container in a Motor Vehicle 
	 •	First	Offense	-	$200	fine	
	 •	Second	Offense	-	$250	fine	or	10	days	of	community	service
 
F. Collateral Consequences

 Apart from the penalties recited above, there are other consequences for an 
alcohol-related offense, including the following: 
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1 . If you are convicted of a DWI Offense or a Refusal Offense, you will pay 
a $3,000 insurance surcharge, payable at a rate of $1,000 a year . A third-time 
offender will pay a $4,500 surcharge, payable at a rate of $1500 a year . Your license 
will not be restored until this debt is paid and a failure to pay this debt will result 
in a monetary judgment against you, which can be obtained rather easily by the 
government . 

2 . You will receive a more severe or “enhanced” penalty on future motor vehicle 
violations that are not alcohol-related offenses . Thus, if you are convicted of driving 
on the revoked list where the underlying cause of revocation was a DWI Offense 
or Refusal Offense, the penalties will be increased significantly including a 10 to 
90-day mandatory jail term . 

3 . A DWI Offense conviction will increase your costs in purchasing insurance . 
In fact, it may be a basis for your current insurance carrier to refuse to renew your 
policy .

4 . If you are convicted of a DWI Offense, you are barred from filing a lawsuit 
against anyone for any injury or loss resulting from an accident relating to your 
offense .

5 . A DWI Offense conviction, or your testimony at a DWI trial, can be used in 
any civil lawsuit that may follow from your illicit conduct, unless your record is 
sealed by an order of the court, which is a difficult remedy to obtain .10  Your guilty 
plea to a DWI Offense will be compelling evidence of your fault in a civil case .

6 . If you are convicted of a DWI Offense and a verdict is returned against you in 
a civil case later filed against you for the injury you caused, you may not avoid your 
liability by filing a bankruptcy petition, an opportunity available to others whose 
negligent conduct caused personal injury or property damage .
   
7 . If you are injured while driving drunk,  your automobile insurance company 
may not be required to pay your medical bills, even if you are fault free . These 
circumstances are rather select, however . 
      
VIII.  THE ADVICE

 I will close these observations with the same comments I used to begin this 
presentation, viz ., hire a lawyer now,  not later .  If you are considering engaging me 
as your attorney,  you should know that my hourly rate is $275 .  Moreover, most 
cases require the advice of a technical and/or a medical expert who will be able to 

10 DWI victims rights have a very high priority in the law .
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assist in developing the defenses previously referenced in this writing .  They will 
charge you a report fee and a fee for their testimony at trial .

 I will only work with financially responsible people or people who will produce 
financially responsible guarantors . You must also commit to working on your case 
as diligently as I will, because my commitment to my clients requires a determined 
and conscientious analysis of each issue in each case .  Because of my commitment, 
I am very selective in the people I represent and the cases I will defend .  I do not 
operate a “Litigation Mill .”

 In DWI Offense and Refusal Offense cases, I will also require a non-refundable 
retainer that is influenced by your level of intoxication, your prior convictions, the 
location of your arrest, other exacerbating circumstances, or additional criminal 
and/or  motor vehicle charges .  

Ordinarily, my retainer fees are as follows:

	 •	 First	Offense	with	a	BAC	of	.08%	or	lower	 $2500.00
	 •	 First	Offense	with	a	BAC	in	excess	of	.08%	 $3000.00
	 •	 Second	Offense	 $4000.00
	 •	 Third	Offense	 $5000.00

This writing is for informational purposes only .  It is not intended to be legal advice and you should not 

consider it legal advice .  In addition, this writing does not create an attorney/client relationship . 

Copyright © 2007 by Frank T . Luciano, P .C .  All rights reserved .  You may reproduce materials for 

your own personal use and for non-commercial distribution .  All copies must include this copyright 

statement .
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