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I.  INTRODUCTION 

 For the first eight months of 2007, the federal and state governments spent over 

$33,000,000,000 in their efforts to detect and prosecute drug related offenses!  

During that time, almost 1,030,000 people were arrested in this country for a drug-

related offense, which equates to one arrest every 30 seconds.  Of those people, 

514,204 were arrested for a marijuana-related offense.  

 Today, we imprison more of our brothers and sisters than any other country in 

the world, including China, the Soviet Union and South Africa.  In November 2006, 

the U.S. Department of Justice disclosed that one of every 32 people in this country, 

which is a total of  7 million people,  are in prison,  on probation, or on parole. In 

2003, 55% of all federal prisoners had been convicted of  drug-related offenses.  

Inexplicably, federal sentences are longer for drug-related offenses than for violent 

felonies, including arson, manslaughter, weapons , extortion or racketeering.

 By some projections, the cost of placing a drug dealer behind bars is 

approximately  $450,000, including the cost of investigation, arrest, prosecution and 

a presumed mandatory prison term of five years.   The government spends more 

money to investigate and  incarcerate drug offenders than to educate our children.  

The cost per year, just for incarcerating these prisoners, is 3 billion dollars. At one 

point, in the last few  years, Colorado law-makers diverted $59,000,000 originally  

dedicated to its colleges and universities into paying for prison expansion. Since 

there are over 20 states under federal court orders to reduce prison over-crowding, 

it is highly unlikely that our  education system will receive the financial attention it so 

desperately needs. 

 How did this happen?  How did it come to pass that this country which is 

considered by most to be the “land of the free” and the most progressive of all 

countries in the world, has committed itself to condemning a vast majority of its 

citizens to the dark, dangerous and desperate dungeons that law enforcement 

officials call correctional facilities? The answer is simple, it is the so-called “war on 

drugs”. 

 The “war on drugs” is not a new political or social phenomenon. It is as old as 

the commercial proliferation of drugs which began centuries ago. One of its first 

landmarks was the Opium Wars, where, in the 1880's, the United States attacked 

China to block the exportation of opium to our country. 

 The newest version of the “war on drugs” began in the late 1960's, at a time 

when the Vietnam War was straining the country, both socially and politically. The 

riots and protests that occurred during that time were emotionally unsettling and 

produced extremely high level of anxiety and fear nationwide. The compulsion of 

the times moved Middle America to press the government to provide better police 

protection. It was not too long before the “war on drugs” began to compete with 

the “cold war” in political effort and affect.  The mere suggestion that a political 

candidate was soft on crime spelled certain disaster. Newspapers and other 

media sources fueled the flames of public anxiety.  Some say that this media 

sensationalization was  conceived to enhance circulation and to benefit others who 

profit from the mass-scale incarceration that soon followed.  In 1968, Congress 

responded with a major anti-crime bill. Shortly thereafter, then-President Richard 

Nixon added drug dealers and violators to the list of America’s greatest enemies. 
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Even in it early stages, the “war on drugs” produced a significant jump in arrests. 

In 1964, the entire law enforcement community in the state of New Jersey had 

developed only 1,618 drug-related arrests. Six years later, there were approximately 

23,000 arrests.

 Consistent with the priorities created by this social hysteria, various states began 

to remove the discretionary prerogative historically provided to  judges during the 

sentencing process.  These new laws established mandatory prison  terms, with 

parole disqualifiers for specific crimes, which required a judge to impose specifically 

defined minimum terms of imprisonment before an inmate became parole-eligible.  

 In the early 1970's, New York implemented sentencing standards that required 

drug offenders to receive the harshest penalties.  The statute provided a mandatory 

15- year term for possession of small amounts of narcotics.  Throughout the 1980's 

lawmakers competed with one another to introduce ever-harsher penalties in the 

“war on drugs” and its larger counterpart, the “war on crime.”  The battle escalated 

into scorched- earth warfare with the introduction of  crack cocaine, and a new wave 

of laws boosting penalties higher and higher soon evolved.  

II.  INTRODUCTION TO THE DRUG STATUTE

 

 Today, a person charged with a drug-related offense must be prepared to 

overcome the enormous prejudices created by the negative political and social 

environment identified above, but also, the enormous wealth that government has 

committed to this seemingly holy crusade.  

 New Jersey’s showcase weapon, in a rather large arsenal of weapons 

implemented to combat its version of the “war on drugs”, is called the 

“Comprehensive Drug Reform Act of 1987" (Drug Statute). The Drug Statute was 

conceived to wage an aggressive battle against drug-related crimes, to expedite 

prosecution, and enhance punishment for repeat drug offenders and upper echelon 

dealers.  The express  policy of the Drug Statute is to punish drug offenders based 

on various factors, including the seriousness of the offense,  the quantity and purity 

of the drug involved, the location of the offense, the age of the people associated with 

the illicit transaction, and the role of the actor in the distribution network.

In a frank disclosure of legislative intent, New Jersey’s Supreme Court has observed 

that the state’s legislators were not overly-concerned with treating drug dealers 

“fairly” when they enacted the Drug Statute. 

 

A.  The Scheduling Concept  

 All of the substances covered by the Drug Statute are identified as controlled 

dangerous substances (CDS) and are categorized into one of five schedules.  

The placement of a substance into a schedule is influenced by a number of 

considerations, including the potential for abuse, its history of abuse and its addictive 

qualities.  In order for a substance to find its way into Schedule I, which involves the 

most serious of violations, there must be a high potential for abuse and no accepted 

medical use or lacking any safety standards for its use.  Remarkably, marijuana has 

found it way into Schedule I.1

1 As explained elsewhere, the author is a member of the legal committee for the National Organization for  
 the Reformation of Marijuana Laws.  (NORML).  If you wish to join this noble organization or obtain more  
 information about its mission, just send an e-mail or a short written request to the author.
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B.  The Weight Concept 

 The weight of the CDS can increase the grade of an offense. For example,  if one 

is convicted of the distribution of marijuana, where the weight of the substance is in 

excess of one pound, the sentence will be as a third degree offender.  If it is less than 

an ounce, the sentence will be  as a fourth degree offender.  

 The Drug Statute makes it clear that in determining the weight of the CDS, a jury 

can consider any dilutants.  Thus, for purposes of determining the weight of cocaine, 

a jury can consider, not only the weight of the pure cocaine in the sample, but any 

cutting agents.  Similarly, the weight of the stems, stalks and seeds in a container 

of marijuana will be considered, even though they do not contain much or any 

hallucinogenic properties.

 Moreover, the government does not have to test each and every package or 

container of the substance to allow a jury to conclude that all of the packages or 

containers included the substance, subject of its case.  In one case, an individual  

was convicted of possession with intent to distribute cocaine and sentenced to 7 

years in prison, where the government’s expert only tested 15 of the 180 vials of 

the drug uncovered at his apartment.   The basis for the court’s ruling was that the 

random testing of the 15 vials provided was sufficient circumstantial evidence to 

allow a jury to conclude that the remainder of the containers contained cocaine.  

 Finally, although the government must prove  the weight of the CDS  beyond a 

reasonable doubt,  it does not have to prove that one knew the weight of the CDS 

so long as it is established that the person knowingly possessed the CDS.  Thus, if a 

person distributes a package of marijuana where he/she thought that the weight of 

the package was less than one ounce, when in reality it was more than one ounce,  

ignorance as to the actual weight of the substance is not a defense and criminal 

liability will rise to a more serious crime that will require a more serious sentence.   

C.  The Grading Concept

 In New Jersey, there are two categories of criminal conduct:  disorderly persons 

offenses and crimes.  Disorderly persons offenses, which include petty disorderly 

persons offenses, are the least serious of the two categories.  They are prosecuted 

in the municipal court in which the offense occurred. The maximum penalty for a 

disorderly persons  offense is a $1,000 fine and 6 months in jail.   The maximum 

penalties for a petty disorderly offense is a $500 fine and 30 days in jail. In 

these cases, a defendant is not entitled to a jury trial, which is a very important 

consideration in his/her effort to obtain an acquittal. That is so because local judges, 

unlike jurors, are less likely to question the integrity of the arresting or investigating 

government agent of the municipality in which they preside. 

 Crimes, on the other hand, range from a fourth degree crime to a first degree 

crime, entitling a defendant to a jury trial. A fourth degree crime is the least serious; 

a first degree crime is the most serious.  The trial court’s sentencing prerogative 

on certain first degree drug offenses can include life imprisonment with a parole 

disqualifier of 25 years, which means that a defendant would have to complete 25 

years of a prison term before being considered for parole. A fourth degree crime 

carries  a maximum sentence of 18 months.  The range of fines is just as disparate. 

The maximum fine under a first degree crime is $200,000, whereas a fourth degree 

crime’s maximum is $10,000.  
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D.  Sentencing Range and Presumption Concepts

 For hundreds of years, the trial judges in this country enjoyed wide discretion on 

sentencing day. With the advent of the “war on drugs” and perhaps a recognition 

that uncontrolled judicial discretion produced an inequality in the administration of 

justice, both federal and state legislatures began to control the trial court’s sentencing 

prerogative. 

 Today, New Jersey’s criminal code (Criminal Code) structures a trial court’s 

sentencing options in the form of sentencing ranges and sentencing presumptions. 

An abbreviated  analysis of these concepts as they relate to the various categories 

of crime is presented below. Before beginning, however, it is important to note that 

certain sections of the Drug Statute and other parts of the Criminal Code can trump 

these general concepts with specific sentencing “enhancers” and other exceptions or 

alternatives. 

 The Criminal Code specifically fixes a minimum and maximum term of 

imprisonment and a maximum fine2 for each offense. Absent special circumstances 

that are defined in the statute, a trial court’s sentence must be within these ranges, 

which include the following:  

1. First Degree Crimes   

 The sentencing range is 10 to 20 years. The presumptive term of imprisonment is  

 15 years. The maximum fine is $200,000.

2. Second Degree Crimes

 The sentencing range is 5 to 10 years. The presumptive term of imprisonment is  

 7 years. The maximum fine is $150,000. 

3. Third Degree Crimes 

 The sentencing range is 3 to 5 years. The presumptive term of imprisonment is 4  

 years. The maximum fine is $15,000.

4. Fourth Degree Crimes 

 The sentencing range can not exceed 18 months. The presumptive term of  

 imprisonment is 9 months.  The maximum fine is $10,000. 

 Conviction of a first or second degree crime requires a trial judge to impose a 

prison sentence. For  a first-time offender convicted of a third degree crime that 

does not deal with certain enumerated offenses (i.e. theft of motor vehicle, eluding 

a police officer, etc.),  the sentencing  judge must begin his/her analysis with the 

presumption that the offender should not receive a prison term. This presumption of 

non-incarceration will be lost if a person has a prior conviction, including a disorderly 

person offense.3  Even if the trial court concludes that the offender is entitled to 

the presumption of non-incarceration, the court can require a county jail term as a 

condition of probation, which is a judicially-created principle of law that seems to 

seriously conflict with the purpose of this statutory presumption.     

 To better understand these concepts, it may be well to proceed with an example 

that involves a conviction of a first- degree crime. In that situation, the sentencing 

judge must first presume that the offender will go to prison. Next, the sentencing 

2 To be seen, the maximum fines for drug offenses are usually much higher.
3 If a person did not have a lawyer at the time of his/her prior conviction and was not advised of a right to a  
 lawyer, that prior conviction may not overcome the presumption of non-incarceration.
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judge will  recognize that the minimum term of imprisonment is 10 years and the 

maximum term 20 years and absent some exceptional  circumstances, he can not 

depart from this range. The court’s second presumption is to conclude that the 

sentence should be for a term of 15 years. 

 Once these initial perimeters are fixed, the judge will then embark upon a 

balancing process where the  so-called  mitigating or good factors are weighed 

against the aggravating or bad factors. These factors are specifically defined by 

statute. Generally, they relate to the nature of the person, the nature of the crime and 

certain social considerations. If the trial court determines that the mitigating factors 

outweigh  the aggravating factors, a sentence that is less than the presumptive term 

of 15 years can be imposed. On the other hand, if the aggravating factors outweigh 

the mitigating factors, the presumptive sentence of 15 years can be increased, but 

may not to exceed 20 years.  

  

E.  The Penalties 

 The range of penalties for a drug-related offense are absolutely mind-numbing. 

A schedule identifying most of the penalties for most of the  crimes under the 

Drug Statute is attached as Appendix A. In the pages that follow, some of the most 

frequently charged and  most serious offenses under the Drug Statute are analyzed. 

In that analysis, I have also identified the sentencing terms associated with those 

offenses. 

 

F.  Collateral Penalties 

 There are other serious consequences associated with a conviction for a drug-

related offense. Some of those consequences follow:

• If on parole or probation there will probably be a revocation.
• Deportation is probable for a resident-alien or an illegal alien and that is so, 

 even if the conviction is a disorderly persons offense.
• A driver’s  license will be suspended for not less than 6 months nor more than  

 2 years. This may be avoided if a specific hardship can be shown and it can  

 be established that there is no alternative means of transportation available.
• Apart from the fines authorized by the Drug Statute, there are other financial  

 sanctions imposed, including drug enforcement penalties that can range  

 from $3,000 for a first degree crime to $500 for a disorderly persons offense and  

 numerous other related expenses. 
• For certain defined offenses which have a serious profit element to them, there will  

 be  an anti-drug property penalty that can be $200,000, three times the street  

 value of the CDS, or three times the profits received, which ever is greater. 
• If the government can prove that an asset was purchased with drug-related money  

 or if the source of the money in one’s bank accounts is drug-related,  it will be  

 seized. If a drug transaction occurred in or about one’s home or  vehicle or if cash  

 in-hand at the time of the arrest is drug-related, this property may also be subject  

 to forfeiture.
• If a drug transaction occurred in or about leased property, the conviction will be  

 reported to the landlord, who will have the statutory authority to evict you.  For a  

 person who lives in a government-sponsored housing project, there is a likelihood  

 of being  permanently barred from ever living in any other government-sponsored  

 housing.
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• A public employee will lose his/her employment if convicted of a drug- related  

 crime. Job forfeiture is mandatory under the law. It may not occur, however, if the  

 conviction is a disorderly person or petty disorderly persons offense and the  

 offense has nothing to do with the workplace or if the prosecutor recommends a  

 waiver of this statutory requirement and the trial judge approves the waiver. If this  

 occurs, the employer may not later terminate the employee because of the  drug  

 crime conviction. The employer may still take administrative action against the  

 employee, however. 
• There will be a loss of federally funded scholarships or federal aid if convicted  

 while in college or graduate school and that is so even if the conviction is only a  

 possessory offense. The period of ineligibility is for one year for a first-time offender.   

 A third-time offender will lose this assistance permanently.   
• There may be a loss or  limited access to federal benefits, including food stamps  

 and Section 8 housing benefits. Eligibility for certain other federal grants, licenses  

 and contracts may also be affected. These disqualifications may be waived,  

 however, if your participation  in a long-term drug rehabilitation program or  

 cooperation with the government in the prosecution of other drug offenders.
• Upon conviction, there is the risk of being subjected to a civil lawsuit for any 

 injuries sustained by reason of a person’s use of a CDS sold or given to 

 him/her. The plaintiff, may be the user or a relative ,or a medical provider who 

 can recover economic damages (i.e. cost of medical treatment, loss of income,

 etc.), non-economic damages (i.e. pain and suffering, physical or emotional  

 debilitation  loss of companionship, etc.) , punitive damages, attorney fees and  

 costs of suit. This remedy applies to all drug dealers, even small ones.
• There will be a loss of the right to vote.
• There will be a loss of the right to sit on a federal jury.
• There may be a disqualification from accepting a position of responsibility in a  

 labor organization or employee benefit plan.
• There will be a forfeiture of your passport if the drug-related offense occurred while  

 crossing international boundaries.
• There may be a loss of the right to possess a firearm or denial of the opportunity to  

 purchase one. 
• There may be an undesired discharge from the military.
• A lawyer who has been convicted of distributing a CDS for profit will ordinarily be  

 disbarred. If the offense is a possessory one, his/her license to practice law will be  

 suspended for a period of time.
• A conviction can be used to enhance or increase a sentence for a subsequent  

 conviction. It may also be used as an element of a crime in a later case. 

III.  ANALYSIS OF SELECT OFFENSES  

 

A.  Possession of CDS

 Possession of a Schedule I to IV CDS, which includes even a trace amount of less 

than .01 grams of cocaine, heroin and other drugs, is a third degree crime with a 

sentencing range of 3 to 5 years in prison and a fine up to $35,000.  

 Possession of marijuana, where the  weight of the marijuana is more than fifty 

grams  or 5 grams of hashish, is a crime of the fourth degree.  The prison potential 

for this offense is 18 months and the maximum fine is $25,000.   If the weight of 

the marijuana is less than 50 grams or less than 5 grams of hashish, the offense is 
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a disorderly person’s offense.  As explained earlier, stems, stalks and seeds count in 

the weighing process.

 When the average citizen thinks about  possessing an object, thoughts are 

ordinarily pointed to actual or manual possession, (viz. I have this book or paper 

in my hand; therefore, I possess it.)  The law’s perception of possession is much 

broader.  Actual possession is not required to be convicted under the Drug Statute.

 Possession in the eyes of the law may be actual or constructive. Actual 

possession is when one has the illegal item in his/her hand or  pocket.  Constructive 

possession is established by showing knowledge of the identity of the item, where it is 

located and the intention and capacity to exercise  control over it. If one is shown to 

be the only person to exert actual or constructive possession of an item, that person 

is in sole possession of that item.  If more than one person can exert control over the 

item, possession is joint.  One can be convicted of a possessory offense if he/she, 

either alone or with others, has actual or constructive possession of a CDS.  All of 

these possessory concepts can be proven by circumstantial evidence.4

 You can not possess a CDS without knowing its character. Thus, you can not be 

found guilty of possession of a CDS if  you are holding a suitcase but do not know 

that it contains a CDS. If, however, you know the suitcase has a CDS but do not know 

the precise nature of the CDS you can be convicted of a crime.

 You can possess something without ever owning it. This concept was developed 

to cover events where a “mule” is used to transport drugs in a vehicle leased by 

another. 

 

B.  Drug Paraphernalia 

 It is a crime of the fourth degree to distribute, possess with intent to distribute 

or advertise for sale drug paraphernalia. The penalty for a crime of this nature is 

a maximum term of imprisonment for 18 months and a fine of $10,000. If you 

deliver and or sell drug paraphernalia to someone under 18 years of age, you have 

committed a third degree offense, which requires a maximum jail term of 5 years and 

a fine of up to $15,000.  It is a disorderly persons offense if you merely possess drug 

paraphernalia and in that case the maximum term of imprisonment is 6 months and 

the maximum fine is $1,000.

 The term “drug paraphernalia” is broadly defined to include any equipment, 

product or material that can allow someone to plant, cultivate, harvest, manufacture, 

produce, prepare, process, package, ingest, inhale, or introduce into the body 

a CDS. The Drug Statute specifically lists over 10 separate items that can be 

considered drug paraphernalia including blenders, bowls. balloons, envelops, 

hypodermic needles, and all types of smoking devices.

 Some of the facts that can be used to determine whether an item is “drug 

paraphernalia” is (1) statements by the owner; (2) the proximity of the object to a 

CDS; (3) the existence of residue in or on the object; (4) writing instructions relating 

to the use of the object; (5) advertisement that indicate the objects intended use; 

4 There is a difference between direct and circumstantial evidence. Seeing snow fall in the evening is direct  
 evidence of the snow fall. If, the next morning, there is snow on the lawn, that is circumstantial evidence  
 that the snow fell during the night.
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(6) the likelihood of using the object for a legitimate use; and, (7) expert witness 

testimony.

 In order to prove that an individual distributed or intended to distribute 

drug paraphernalia the government must show that: (1) the object was drug 

paraphernalia; (2) that the individual distributed the object or intended to; (3) that 

the object was going to be used for some illicit purpose in violation of the Drug 

Statute; and, (4) that the individual knew that it was going to be used for that illicit 

purpose. 

 The facts needed to prove that guilt where an individual is charged with mere 

possession of drug paraphernalia are that the object was drug paraphernalia and that 

the individual  used or possessed the object for an illicit purpose in violation of the 

drug statute. 

 The government and the courts are seriously committed to a strict enforcement 

of this section of the Drug Statute to the extent that a municipal ordinance conceived 

to allow a municipal social service organization to disseminate clean hypodermic 

needles to drug addicts was determined invalid because it violated the drug 

paraphernalia statute and that was so even though the statute seemed to authorize a 

government agency to distribute hypodermic syringes or needles.

  

C.  Distribution of a CDS 

 It is against the law to manufacture, distribute or dispense a CDS, or to possess 

a CDS with the intent to distribute it, without an appropriate license (Distribution 

Offense). 

 Conviction of distributing heroin or cocaine in the amount of five ounces or more, 

including dilutants or adulterants, will result in a sentence for a first degree crime, 

which has a sentencing range of 10 to 20 years . In addition, the court must impose 

a period of parole ineligibility from between one-third and one-half of the sentence 

and may impose a fine up to $500,000. On the other hand, the conviction is for 

distributing marijuana that is less than one ounce you will be guilty of a crime of the 

fourth degree.

 To be convicted of a Distribution Offense, one does not have to sell the CDS 

for profit. It is sufficient, for example, to give a CDS as a gift, or share it with  social 

guests. Even passing a marijuana cigarette to a friend may be considered a 

Distribution Offense. 

 It is also possible to be convicted of a Distribution Offense by possessing  a CDS 

with the intent of distributing it later. The government will look to a whole host of 

factors to obtain a conviction for possession with the intent to distribute. Some of 

those factors include: (1) the weight of the CDS; (2) its purity; (3) the nature of the 

packaging (i.e. 2 or 3 vials of crack cocaine versus 300 vials); (4) the proximity of 

distribution paraphernalia to the CDS (i.e. scales, cutting-agents packaging, etc.); (5)

one’s conduct; and, (6) the amount of money on the person. 

 The Drug Statute also covers the sale of, or possession with intent to sell, an 

imitation CDS.  Thus, a person can be convicted under the “look-alike” section of 

the Drug Statute if he/she represents to another during a  transaction, that the white 

powder in a container is cocaine, when it is only aspirin.  
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D.  School Zone Offense  

 One who distributes or possesses with intent to distribute, a CDS within 1000 

feet of a school or school bus has committed a separate crime which can produce 

a three-year minimum mandatory term of incarceration without  parole opportunity 

and a fine of up to $150,000.  (School Zone Offense).  If, however, the substance 

subject of the charge is less than one ounce of marijuana, the maximum term of 

imprisonment without parole is one year. 

 In a School Zone Offense, the government must prove that there has been a 

violation of  one of the statute’s enumerated crimes (i.e. distribution, possession with 

intent to distribute, etc.) within 1000 feet of a school bus or property owned or leased 

by a school, which includes playgrounds and athletic fields where there is some 

reasonable indication that the property was “regularly, consistently and actually” 

used for a school purpose. 

 It is no defense to say that the school or school facility was closed for the 

summer; that the event occurred after school hours; or that no school children were 

present.  In essence, the Drug Statute creates a 24-hour, 7-days-a-week safe-zone 

for children. Moreover, an arrestee does not have to intend to distribution a drug 

within a school zone to be convicted of the crime and his ignorance of his presence 

in a school zone is irrelevant.  The crime is virtually a strict-liability offense in that 

there does not have to be an intent to distribute a CDS in a school zone to be 

convicted of the offense. 

 One can be convicted of a School Zone Offense by merely riding a bicycle 

through a school zone, in possession of enough CDS and other contraband items 

that will allow a jury to conclude that the possession of CDS was with intent to 

distribute.  There can also be a conviction of a School Zone Offense even if the 

arresting officer first notices illicit or suspicious conduct outside a School Zone, 

follows the person for a period of time and effectuates an arrest within a School Zone.  

Finally, one may be found guilty of a School Zone Offense if he/she is located in a 

School Zone, but, the drugs are outside the Zone. In the case that developed this 

principle of law the court looked to concepts of a constructive possession which have 

been identified above.

 In order to establish the 1000-foot distance component of this crime, the 

government will generally use a map, which must have been approved by municipal 

ordinance or resolution  and has been kept on file in the municipality where the 

offense occurred. Once the map is properly authenticated and admitted into 

evidence, the jury can presume that the site of the incident was, in fact, a school 

property used for school purposes. Even if a school-zone map is not produced, and 

that is an unlikely event, the government can establish that the violation occurred 

within 1000 feet of a school zone  by other means.  In one case, a measuring tape 

was successfully used to establish the 1000-foot requirement, even though the tape’s 

accuracy had not been certified by the State Division of Weights and Measures.5    

 As to the facts needed to establish the “school purpose” element of a School 

Zone Offense, it has  been said that if a school is located on the property, its mere 

5 A measuring tape, even a steel one, will contract or expand with the weather. It will also expand when  
 pulled. Although the variance in length may be minor, where the government seeks to imprison a citizen for  
 a three-year mandatory term of imprisonment, it would seem that the law would be a bit more solicitous. 
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presence is enough to establish that it is used for a school purpose and, that is 

so, despite the fact that, courts have recognized  that  schools are sometimes 

permanently closed or put to other non-school uses.  In some situations, the “school 

purpose” issue may not be so evident.  In one case,  an athletic field owned by a 

town and used by the town’s people was determined to be “school zone” property, 

where it was leased to a parochial school for its athletic events only on certain 

days and times. In that case, the court noted that the jury’s analysis on the “school 

purpose” issue can be influenced by “Drug Free School Zone” signs; other signs, 

flags or banners indicating school use; published schedules; newspaper articles, the 

presence of uniformed children on the playing field and even lease agreements that 

may not have been publicly filed.   Ultimately, the “school purpose” issue must be 

resolved by a jury. 

 Merely because a school uses property does not make the statute applicable, 

however. The property must be owned or leased by the school. Thus, a local park 

used from time to time by a school, but also used by other organizations and the 

general public, did not become subject to the statute. The statute will not apply if it 

can be shown that the school has been previously closed and was not being used for 

a school purpose at the time of the offense. 

 There may be a defense against a School Zone Offense, however, if it can be 

shown that the incident took place in a private residence; that the people present 

were all over 17- years- of-age; and that the incident did not suggest profit as a 

motive.  Each of these factors must be establish by the accused by a preponderance 

of the evidence, which is the burden of proof used in civil cases, even though this 

is a criminal offense.  Mysteriously, this defense did not apply to a transaction that 

occurred in a prison facility between a prisoner and a visitor within 1000 feet of a 

school zone.  

 A drug-dependent person with no prior convictions for distribution or possession 

with the intent to distribute, may escape the mandatory term of imprisonment of 

a School Zone Offense, provided he/she agrees to participate in a long-term drug 

program.  See specific information relative to this program below.

 

E.  Public Property Offense

 Distribution or possession with the intent to distribute a CDS within 500 feet 

of a public housing facility, a public park or a public building, can result in a 

conviction for a second-degree crime, which will require a mandatory prison term 

of  5 to 10 years. (Public Property Offense). If the substance is less than one ounce 

of marijuana, however, the offense is a third-degree crime, which can require a 

maximum term of imprisonment for up to five years.

 Many of the rules applicable under a School Zone Offense are applicable 

under this section of the Drug Statute, including the government’s ability to use 

an approved map to establish distance and one’s inability to claim ignorance as a 

defense.  

 Notably, however, while a School Zone Offense requires the government to prove 

that the school property was  used “regularly, consistently and actually”, that rule 

may not apply to a Public Property Offense. In one case, a person was convicted of 

Public Property Offense where he was within 500 feet of a museum that did not have 

regular hours of operation and was open only by appointment. In that case, the court 
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specifically distinguished the “regularly, consistently and actually” element of the 

School Zone Offense.  

 An accusation under this part of the Drug Statute may be defended by showing 

that there was no intent to derive a profit from the prohibited conduct and that the 

conduct did not involve a person who was 17-years-of-age. The burden of proving 

this defense is by a preponderance of the evidence. Thus, one who shares or 

gives a CDS to a person who is over 17-years-of-age, may not be convicted of a 

Public Property Offense. Under these same circumstances, however, there can be 

a conviction of distribution of a CDS or possession with intent to distribute a CDS, 

which is covered under another section of the Drug Statute. Indeed, under most 

circumstances, the violator will be charged under both of these sections of the Drug 

Statute. If, however, there is a conviction under both sections, there should be a 

merger6 of the offenses for sentencing purposes, which will require the trial court 

to impose the harsher of the penalties authorized by the Public Property Offense 

statute. 

F.  The Drug Production Facility Offense

 A person that maintains or operates a drug production facility (Drug Production 

Facility Offense) is guilty of a first degree crime. If convicted, the court may impose 

a parole disqualification of between one-third and one-half of the sentence to be 

imposed.  It may also impose a fine of $750,000 dollars or five times the street value 

of the CDS manufactured or stored at the facility, whichever is greater. 

 The elements of the offense are defined to include any packaging or 

repackaging7 of a CDS or labeling or relabeling of a CDS container, at a site on at 

least one occasion, under circumstances where that activity is not associated with 

the actor’s own use.  The site of a Production Facility Offense may include a home, 

an apartment, an office, or any other premises, place or facility.

 While the severity of the penalties associated with a Drug Production Facility 

Offense and one’s practical perception of this type of conduct may lead to the 

conclusion that the prohibited activity is limited to “drug kitchens” or other facilities 

where there is a serious commercial element to the manufacturing process, the 

practical application of this section of the Drug Statute is otherwise. 

 In 1996, the New Jersey Supreme Court upheld a conviction of a Drug Facility 

Offense in an extremely marginal case, where the sentence imposed was a 60-year 

term of imprisonment with a 30-year parole disqualifier.  In that case, the accused 

used a friend’s apartment to cut and repackage cocaine where the accused used 

this apartment in the past to perform these same tasks. On the date of the arrest the 

accused had been cutting and repackaging a mere 3.83 grams of cocaine. In an 

earlier case, a conviction under this section of the Drug Statute was sustained, where 

the defendant was “re-rocking” approximately one-half (½) ounce of cocaine in the 

basement of an apartment and where a subsequent search produced evidence of a 

rather primitive process that included  a mixing bowl, a spoon, pieces of aluminum 

and a number of small plastic bags was affirmed by a New Jersey Appeals Court. 

6 Merger, in criminal law, is the process by which, when a single criminal act constitutes two offenses, the  
 less serious offense becomes part of the more serious offense.
7 The re-packaging of drugs can also constitute a third degree manufacturing offense.
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 Given the expansive nature of the court’s application of this statute, it would 

seem that if one purchases an eight-ball of cocaine, returns to his/her apartment to 

dilute the cocaine, which is a place where this had been done before,  repackages it 

and gives or shares8 some of it with a best friend, a conviction of a Drug Production 

Facility Offense which is a crime that can produce a devastating sentence, may 

result.

  

G.  The Kingpin Statute

 One can be imprisoned for life upon conviction as a drug kingpin under the Drug 

Statute (King Pin Statute).  This aspect of the Drug Statute allows a parole disqualifier  

of up to 25  years. 

 To convict a person under the  Kingpin Statute,  the Government must prove: 

(1) a conspiracy with two or more persons; (2) that the purpose of the conspiracy 

included a scheme to manufacture, distribute or dispense in the state certain CDS 

as defined by the Kingpin Statute; (3) that the accused was a financier, organizer, 

supervisor or manager of at least one other person; and (4) that the accused 

occupied a high-level position in the conspiracy.

 Some of the factors that maybe used to assist the government’s effort to obtain 

a conviction under the Kingpin Statute are: (1) the number of people involved in 

the enterprise; (2)  the actor’s income, net worth and the life style; (3) the  purity of 

substance; and, (4) the amount of money involved in the subject transactions. 

 Interestingly, the Kingpin Statute does not require the government to prove 

that a profit was realized by the enterprise. To be a “kingpin”  there must be an 

organization of people engaged in drug activities in which  the “kingpin” maintains a 

significant or important position and exercises “substantial authority or control over 

the activity.” The core question is usually whether the kingpin occupied a “high-

level position”, which turns on the scope of the kingpin’s authority or control and the 

number of people who are influenced by his/her power.   

 Under the Kingpin Statute,  the government does not have to prove the exact 

number of people involved in the illicit scheme or enterprise.  Unlike the federal 

kingpin statute, New Jersey’s Statute does not require the accused to have three 

prior convictions or to show a “pattern” of illegal behavior. New Jersey requires only 

two additional conspirators where the federal kingpin statute requires at least five.    

 In a case decided in 1993, the New Jersey Supreme Court found that a so-

called self-styled middle man was a kingpin where, among other things, he bragged 

about the number of years he was in the drug business and was associated with two 

lackeys who he “ordered” to find a scale for a transaction,  to count money and to 

direct vehicular flow on his property.

 The breath of this decision required a dissenting justice to observe that:

Under the majority's analysis, any three people who agree to sell drugs may be 

sentenced as kingpins. To test the principle, consider the case of three young people 

caught up on drugs. Two of them decide to go to New York to buy several hundred 

dollars worth of drugs. They invite a third with a car to join them. To afford their habit, 

8 As explained earlier, it is not necessary to receive a profit to be found guilty of the distribution of CDS.   
 The mere gifting or sharing of CDS to another is sufficient.
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they decide to sell some of the drugs to others in their neighborhood. One of them 

arranges the trip to New York and tells the others where to go in the City to get the 

drugs. Another, on return, decides how to get rid of the extra drugs. Which of these 

would the Legislature view as a “drug kingpin”? At least two of them fit the majority's 

definition. Is that all there is to the drug-kingpin law?

IV.  ANALYSIS OF SELECT DEFENSES

A.  The De Minimus Defense. 

 Under the Criminal Code, the Superior Court assignment judge in the county 

where a case is pending can dismiss a prosecution that is too trivial to warrant a 

conviction.  In cases involving trace amounts of a CDS, the courts have consistently 

rejected  arguments that a  dismissal under this section of the statute is justified.  On 

one occasion, a court observed that “possession of any quantity of CDS, no matter 

how small, is part and parcel of the State’s overall drug problem.” 

B.  The Mere Presence Defense

 Given the enormous variables associated with joint and constructive possession 

concepts, one need not be capable of any great genius to recognize the potential of 

criminal liability the moment one enters a home, an apartment or a motor vehicle 

where a CDS is present. Indeed, as a practical matter, law enforcement officials 

will usually charge everyone found  in the premises or the vehicle with a violation 

under the Drug Statute, whether the offense is mere possession or the more serious 

possession with intent to distribute, even though there is some evidence that 

indicates that one or some of the people at the site were ignorant of the presence of 

the CDS.  The government will take this blunder-buss approach with the hope that 

the harshness of the sentence associated with the offense will coerce an accused 

to act as a “snitch” against the others. Unfortunately, this system of justice clearly 

nurtures a play-for-pay mentality, where the first person to ring the prosecutor’s 

doorbell may very well walk away  from  a virtual hell-hole of imprisonment without 

liability even though the snitch may have been the most culpable of all the actors. 

 In analyzing cases of this nature, however, case law has established that the 

mere presence of a person at a location where CDS is found is not sufficient, in and 

of itself, to sustain a conviction for possession of a CDS or possession with intent 

to distribute a CDS. Unfortunately, there is a whole “constellation” of other factors 

that the government may use to overcome the “mere presence” rule in its journey 

toward a conviction. Some of those facts included: (1) statements that may have 

been made; (2) furtive or suspicious conduct before or after the CDS was detected; 

(3) the location of the CDS; (4) the arrestee’s proximity to the CDS; (5) the arrestee’s 

relationship with other people; (6) the arrestee’s ownership interest in the place 

where the CDS was detected; (7) the quantity of the drug; (8) the amount of cash 

in the arrestee’s possession; and,(9) the nature and extent of drug paraphernalia 

located at the site.

 

C.  The Fleeting Moment Defense

 One who receives an object or substance from another and  immediately 

recognizes it to be a CDS and divests himself/herself of it shortly after learning of its 

illicit nature, may not be convicted of a possessory offense, because the possession 

was only for a “fleeting moment.” The person who holds an object belonging to 
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another just long enough to discover its character and promptly rejects control over 

it, can not be guilty of possession of the object because he/she  did not develop the 

necessary intent to control it. This rule is narrowly drawn, however.

D.  The Entrapment Defense 

 There are two types of entrapment recognized by the law. One is defined 

by statute (Statutory Entrapment). The other is influenced by constitutional 

considerations that finds their  roots in the Due Process clauses of the state and 

federal constitutions. (Due Process Entrapment). 

 Statutory Entrapment is an affirmative defense, which the accused must prove 

by a preponderance of the evidence. The defense has both subjective and objective 

elements. The subjective element occurs when the government plants a criminal 

scheme into the mind of a  person, who would not ordinarily have committed the 

offense.  The objective element occurs when the government’s conduct   is so 

egregious in nurturing a person’s criminal conduct as to “impugn the integrity of the 

court that permits a conviction.” All issues associated with  Statutory Entrapment  

must be determined by a jury. 

 Due Process Entrapment, on the other hand, concentrates exclusively on 

the government’s conduct and the extent of the government's involvement in the 

commission of the crime.  The standard is whether the government’s conduct 

was “patently wrongful in that it constitutes an abuse of lawful power, perverts the 

proper role of government, and offends principles of fundamental fairness.”  The 

analysis  requires close scrutiny of the government’s conduct, given all attending 

circumstances, including whether: (1) the government or the accused was primarily 

responsible for creating and planning the crime, (2) the government or the accused 

primarily controlled and directed the commission of the crime, (3) objectively viewed, 

the methods used by the government to involve the accused in the commission 

of the crime were unreasonable, and (4) the government had a legitimate law 

enforcement purpose in bringing about the crime. Unlike Statutory Entrapment,  

contests involving Due Process Entrapment issues  must be resolved by the court. 

Notably, Due Process Entrapment can be proven  even though a defendant fails to 

establish Statutory Entrapment. 

 Again, while Statutory Entrapment places the burden of proof on the defendant,  

the burden of proof in a Due Process Entrapment defense is the government’s 

responsibility. The state must disprove Due Process Entrapment by “clear-and-

convincing” evidence. The reason for this rule is bottomed upon the recognition 

that the government created the events under scrutiny and since the government 

has better, if not exclusive control, over the evidence needed to prove Due Process 

Entrapment, the courts shift the burden to the government.  In order for a person 

to obtain the benefit of this proof-shifting-burden, however, he/she  must initially 

produce some evidence of Due Process Entrapment before the burden can be 

switched.

V.  SPECIAL RULES OF EVIDENCE

A.  Expert Witnesses 

 In cases involving the possession of a CDS,  intent is a very important 

consideration. As explained, the penalties for possession of a CDS with intent to 
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distribute are a lot more serious than a simple possession offense. Issues in a legal 

contest that relate to a person’s intent create difficult proof problems largely because 

those issues are subjective in nature. Intent can be explained, however, by the 

circumstances associated with the person’s conduct. 

 In cases under the Drug Statute the government will use not only circumstantial 

evidence to prove that a CD was in a persons possession with the intent to distribute, 

but also, expert testimony. The intellectual basis for the use of expert testimony in a 

drug case is that an ordinary juror can not understand the significance of some of the 

circumstances attending a person’s possession of a CDS. 

 Thus, in most, if not all cases involving a charge of possession with intent to 

distribute the government will use an expert witness with special experience or 

education in the illicit distribution of a CDS to obtain an opinion as to whether the 

accused was in possession of the CDS for the purpose of distributing it. In this effort, 

the government will ask questions of the expert to establish the existence of certain 

facts that signal possession for a commercial purpose including: (1) the quantity of 

the CDS; (2) the quality of the CDS; (3) the value of the CDS; (4) the nature of the 

packaging of the CDS; (5) the location of the arrest; (6) the presence of any drug 

paraphernalia; and, (7) the presence of large sums of money . 

 Once some or all of these facts are established the government’s lawyer will 

next ask the expert the ultimate question and that is whether the accused was in 

possession of the CDS with intent to distribute.

 While an expert may provide an opinion about a person’s intent to distribute a 

CDS, the law will not allow an expert to provide an opinion as to the person’s guilt. 

As observed  by a dissenting justice of the New Jersey Supreme Court there is little 

distinction between the two factual propositions. 

 The use of an expert witness in a drug case will not be allowed if there is a 

straight forward hand-to-hand drug transaction or if the testimony will be unduly 

prejudicial to the citizen. Moreover, both the government and its witness must steer 

clear of questions or testimony that tends to mimic the language of the Drug Statute. 

B.  Informer’s Privilege 

 Most states have certain rules that protect the identity of police informers. In New 

Jersey the Informer’s  Privilege is covered by a rule of evidence that states in essence 

that an informer’s identity does not have to be disclosed. The rule is grounded upon 

a recognition that government agents can secure information about criminal activity 

from people associated with criminals only if the government can provide them with 

anonymity.

 The rule is not absolute, however.  A court may determine that disclosure is 

required because it is relevant or “essential to a fair determination of cause. Without 

a strong showing of need, courts will generally deny a request for disclosure. Thus, 

the privilege will apply even if the informer introduced the government agent to 

the arrestee and observed the criminal transaction, but did not participate in it. 

Disclosure may be required if the informer is an essential witness on a basic issue, 

actively participated in the crime, the defendant has a reasonable entrapment 

defense, or any other reasons that would make it unfair not to disclose. The court will 
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only make decisions of this nature on a case-by-case basis where all available factors 

can be analyzed, including the safety of the informer.9 10 

C.  Surveillance - Location Privilege 

 On many occasions the government will set up a surveillance location where 

its agents can observe and sometimes film drug transactions. The vantage point 

of these locations may prove to be very important when testing the observations of 

any investigating police officer. On the other hand, the government will want to keep 

these locations confidential so as to allow continued effectiveness in interdicting 

unlawful drug transactions. 

 To accommodate these compelling and important policy issues, a trial court 

will initially require the government in a drug case to show that it is entitled to 

the Surveillance-Location Privilege by proving that a disclosure of the location 

would endanger lives or property or compromise pending or future prosecutions. 

Unfortunately, neither the accused nor his/her lawyer can be present when the 

government presents its proofs on this issue. 

 If, however, facts are developed at trial that show that non-disclosure of the 

location will unduly prejudice the defendant’s case, the court will be required to 

conduct a second hearing where the accused and his/her lawyer are present and all 

of the proofs can be challenged and analyzed.

 In all cases, an accused can cross-examine a law enforcement account about the 

distance from the crime, the elevation of the location the use of the binoculars and 

other similar devices. 

VI.  SPECIAL ALTERNATIVES 

 There are limited alternatives to the heavy-handed penalties authorized by the 

Drug Statute.  Those alternatives are usually reserved for first-time offenders who are 

charged with some of the less serious offenses under the Drug Statute or individuals 

who are drug dependent. Another alternative involves a negotiated  plea agreement. 

 

A.  Conditional Discharge

 One has been charged with a disorderly persons or a petty disorderly persons 

offense under the Drug Statute and has not been previously convicted of any other 

drug related offense in this state or elsewhere, a trial court may allow participation  

in a supervised treatment program (Program), providing that presence in the 

community or in the Program will not impose a danger to others.  This is a once-in-a-

lifetime opportunity.  Although, a prior juvenile drug related offense is not an absolute 

disqualifier, it can be used for purposes of determining whether there is a danger to 

the community.  

 The Program is available prior to trial and after trial, but before sentence.  If an 

application for the Program is made after a plea of guilty or a finding of guilt, the 

court must suspend driving privileges for a period of not less than 6 months and not 

9 These facilities can be found on the Author’s website  www.ftlucianolaw.com or call (973) 471-0004.
10 Since 73% of all people serving drug sentences are black, some would say that the entire “war on drugs”  
 is racially biased.
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more than 2 years.  A license loss will not ordinarily occur if the application for the 

Program is made prior to a plea or trial.  The ultimate decision, however, is within the 

trial court’s discretion. 

 As a condition of  the Program, the trial court may require participation in an 

inpatient drug rehabilitation facility for a period that cannot exceed the maximum 

period of imprisonment for the offense (i.e. six months for a disorderly persons 

offense and 90 days for a petty disorderly offense).  A term of supervised treatment 

in the Program can not exceed three years. Upon successful completion of the 

Program, the case will be dismissed and the arrest or conviction record expunged 

within six months after the order of dismissal. Note that  a conditional discharge will 

work as a bar to obtaining an expungement on any other convictions in the future. 

B.  Intensive Supervision Program 

 For one who is drug or alcohol dependent and has been convicted of certain 

offenses under the Drug Statute, the court can order placement in an intensive 

supervision program. (ISP). As a condition of the ISP, the court will require entry into 

a licensed and approved in-patient drug rehabilitation facility for a minimum term 

of 6 months.  Once released, there will be close and continuous monitoring by the 

court, the county  probation office and treatment specialists to the extent that one’s 

daily schedule will be carefully controlled. The participant will be responsible to pay 

the costs of  participating in the ISP, grounded upon his/her income and wealth.

 In order to place one in the ISP, the court must examine  a number of factors 

produces by the prospective participant, including that: (1) a professional has 

determined that one is drug or alcohol dependant and will benefit from treatment; 

(2) he/she was dependent upon alcohol or drugs at the time of the offenses; (3) the 

offense was committed while under the influence of a CDS or alcohol; (4) no firearm 

was used; and, (5) he/she will not create a danger to community by being placed on 

probation.

 A violation of an ISP sentence, may result, in the court’s discretion, to 

imprisonment. A recent decision by the New Jersey Supreme Court has seriously 

expanded some of the eligibility criteria under the ISP section of the Drug Statute. 

  

C.  Plea Agreements 

 At some point during the litigation process, it may be decided that a person’s 

best interest would not be served by proceeding to trial.  If that decision is made, 

and only he/she can make that decision, the defense will attempt to negotiate a plea 

agreement or “plea bargain” to reduce his/her criminal liability.  These negotiations 

will be directed at reducing the sentence, reducing the grade of the offense charged, 

or both.  The level of success in this effort will be influenced by the nature of the 

offense charged, the experience and capabilities of your lawyer, the merit of any 

potential defenses and mitigating circumstances.

 On the municipal court level, there is a prohibition against plea agreements 

where the  charge is possession of marijuana or  hashish, drug paraphernalia or 

being under the influence of a CDS.  There are certain limited exceptions to this rule, 

however.  
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D.  Expungements

 Conviction of certain offenses under the Criminal Code can be expunged, that 

is  removed from one’s record, provided that there are no further convictions for a 

period of time as defined in the Code.  If an expungement is granted the conviction 

is “deemed not to have occurred.”  Records of a conviction are not destroyed, 

but are isolated and made available only to law enforcement agents under limited 

circumstances. 

 A person who has been convicted of a disorderly persons offense and was over 

21 at the time,  must wait five years before being able to petition the court for an 

expungement.  If the conviction was of an indictable offense, the waiting time is ten 

years. 

 A person who was  21-years-of- age or younger, at the time of conviction, and 

was convicted of certain enumerated offenses under the Drug Statute, may obtain 

an expungement one year after the date of conviction, termination of probation or 

parole, or  a discharge from custody, whichever is later. As explained earlier, a person 

who has  received a conditional discharge, cannot obtain an expungement of any 

other drug-related conviction. 

VII.  THE RETREAT

 

 By most accounts the “war on drugs” has been a dismal failure. In 2003, a 

delegation of 116 countries congregated in Vienna to review an anti-drug policy 

sponsored by the United Nations General Assembly, which was a prototype of 

America’s “war on drugs”, and concluded that our so-called battle  was a “war 

that America cannot win”.  This conclusion has been echoed by judges, lawyers, 

probation officers, sociologists and intellectuals for many years. 

 While some politicians and those with a vested interest in this treasure-trove 

of profit continue to claim that we can ultimately win this “war” if we commit 

more dollars to this foolish effort, jail more people and kick down more doors, the 

psychological  hysteria that fueled this empty chant has lost its intellectual favor. 

Some of the most compelling reasons to end this political and social charade include 

the following issues.

A.  Racial Discrimination 

 The “Wars on Drugs” has produced at least two noteworthy areas in the 

government’s battle plans that are seriously infected with racial bias. The first relates 

to School Zone Offenses and the second relates to the penalties associated with the 

use and distribution of crack cocaine. 

 As to School Zone Offenses, finally  it has been  recognized that there is very 

little, if any, property in the inner-cities that is not covered by a school zone  and, to 

the extent property is not covered by a school zone, it is probably covered by other 

public property. As a result, a disproportionately large number of minorities are sent 

to jail. Thus,  school zone offenders routinely receive extremely harsh penalties 

merely because their socio-economic predicament requires them to live in the 

state’s largest cities.  Indeed, 96% of all school-zone violators are minorities.  The 

seriousness of this problem is further influenced by the fact that recent studies, 

including those of the  New Jersey Sentencing Committee, have concluded that the 
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drug-free, school- zone statute does not do what it was intended to do and that is to 

protect children.

 The crack cocaine sentencing issue is sometimes referred to as the "100-to-1 

ratio" because it relates to a sentencing concept in the federal drug statute which 

requires a five-year minimum mandatory term of imprisonment for transactions 

involving more than 500 grams of powder cocaine, and that same statute requires 

the same term of imprisonment for a transaction involving a mere  5 grams of 

crack cocaine. The core of the complaint associated with this disparate sentencing 

scheme is that powder cocaine is “nose candy” for the yuppie generation and its 

down-scale sibling, crack cocaine, is the drug-of-choice of the urban-black user.  

The statistics associated with this lopsided  approach to sentencing of crack cocaine 

offenders is the “best evidence” of its discriminating results. Specifically, in 2006,  

82% of all people convicted of federal crimes involving crack cocaine were black 

where as  72% of federal powder-cocaine offenders were either white or Hispanic. 

Moreover, while the government’s original justification for this sentencing imbalance 

was focused on the perception that crack cocaine produces violent conduct, recent 

research has proven that there is little difference between the effects of these two 

forms of cocaine.

B.  Financial Waste 

 Although, the government has spent billions and billions of dollars to make 

America “drug free”, heroin, cocaine, methamphetamine and other illicit drugs 

are cheaper, purer, and easier to obtain than ever before. A federally funded report 

concludes that 85 % of high school seniors find marijuana “easy to obtain”.  In 

2006, marijuana became America’s biggest cash crop.  In addition, drug markets 

are ever expanding and new countries are being colonized into the world of drug 

production while new synthetic substances are being introduced into the stream of 

commerce regularly. Moreover, even though the government’s interception rate for 

heroin is 10-15 % and 30 % for cocaine,  the margin of profit for drug traffickers is 

still 300%.

 The expense of interdicting and prosecuting drug dealers is further confounded 

by the social and financial costs of imprisoning non-violent drug offenders. While the 

social cost of the “war on drugs” is addressed below, it suffices to say here that the 

wisdom of spending billions of dollars to keep millions of people locked-up in our 

crowded jails has been the subject of extensive social and political comment because 

it is now believed that there is a more intelligent and a more humane approach to the 

problem. 

 Today, it costs the citizens of this state $37,223 to imprison one inmate for one  

year while the placement of one drug-court participant can range from $10,300 to 

$19,800 a year.  If it is recognized that drug incarcerations have tripled since the 

passage of the Drug Statute, the savings to the state’s taxpayers is plainly evident.  

The most remarkable observation on this issue of rehabilitation as opposed to  

incarceration, however, is that the recidivism rate among drug court “graduates” is 

9%, whereas the rate for inmates released from prison is 53%.

 One need not be possessed of any great genius to recognize the intellectual and 

financial compulsion of these observations. Indeed, in June 2003, a New Jersey 

commission dedicated to reviewing criminal sentencing observed that the Drug 
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Statute has “had the unintended result of seriously discriminating against minorities, 

as well as costing the state tens of millions of dollars in incarceration costs which 

were, at the least, arguably unnecessary and excessive.” 

C.  Human Waste

 Prison affects not only the people who are incarcerated, but also, the families 

left behind, and the taxpayers who incur the costs of this impractical war. When 

parents are imprisoned for years their children are set a drift into another strata of 

chaos and confusion because of the social stigma and financial uncertainty that 

inevitably results.  Children of inmates are at risk of educational failure, joblessness, 

addiction, and delinquency. To exacerbate the plight of children in a drug- influenced 

family, the number of women in prison increased by 42 %, and of those 70% are 

low-level, non-violent offenders. Family members of people sent to prison are five 

times more likely to go to prison. This unsettling statistic is due in large part to the 

fact that the same conditions that existed for the prisoner will exist for the family 

member,  absent some special intervening force. Moreover, given the wide effect 

of the collateral consequences of drug-related crimes, which include restrictions 

on housing, employment, education and driving privileges,  an inmate’s ability to 

reenter society as a productive member is extremely remote, which creates  a sense 

of desperation.  Drug abuse is bad, but the drug war is worse.  We need to stop this 

mindless incarceration of non-violent drug offenders and meet the problems with 

a more thoughtful, efficient method of rehabilitation. Low-level offenders, such as 

street dealers and mules often end-up serving longer sentences than the principal 

actors because they or their lawyers are not smart enough to ring the government 

lawyers’ doorbell first or they have little or no information to give away in their plea 

negotiations. 

D.  Governmental Integrity  

 The key word in the term “war on drugs” is “war”. The word was deliberately 

selected for the express  purpose of invoking a state of emergency and to some 

extent, social hysteria. Only in this type of an environment will the American citizen 

turn a blind eye to the government’s relentless  assault on their sacred rights.  Today, 

more than ever before,  the government is able to electronically monitor our homes, 

telephones, e-mails, inspect our  garbage,  kick down our doors and even invade our 

bedrooms  and  the protected relationships we have with our lawyers.  The entire 

situation brings to mind the old adage that the first casualty of war is the truth.

 When government acts irresponsibly or arrogantly, it loses its integrity and, by 

necessary implication, develops public  contempt. The government’s wasteful , 

excessive and sometimes barbaric approach to this country’s drug problem has 

lost its intellectual justification over a decade ago.  To make matters worse,  the 

government’s conduct  in other areas has produced inexplicable contradictions.  

Specifically, if the government is so committed to create a drug-free America, 

how could it ever consider a scheme to finance armed conflicts in Nicaragua and 

Afghanistan with money derived from the sale of illicit drugs?  To state the question, 

is to recognize the troubling answer. 

 This so-called “war” has become too expensive and too in-humane. In the end, it 

has become a  war against the people and their sacred legal rights protected by the 

federal and state constitutions.
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VIII.  THE FUTURE 

 The government’s draconian approach to the “war on drugs” seems to be in 

retreat. Recent indications are that the distance associated with a School Zone 

Offense will be reduced from 1000 ft to 200 ft. In the latter part of 2007, the New 

Jersey Supreme Court broadened the rules involving a person’s admission into the 

state’s drug court.

 The United States Sentencing Commission has voted 7-0 to reduce sentences for 

crack cocaine offenses to bring them closer to those imposed for powder cocaine. 

If implemented, approximately 20,000 inmates may be eligible to apply for reduced 

sentences.  There is also a movement in Congress to reconsider the scope of the 

collateral consequences attending drug-related convictions and to lower the barriers 

facing drug offenders returning to society by providing services and counseling to 

the offenders and their families to make this transition easier.  This so-called Second 

Chance Act would also require prisons to assist  an inmate and his/her family,  for 

ultimate release, while the inmate is still in prison  and to implement an early-release 

program for nonviolent drug offenders who are 60-years-of-age and older. 

 Finally and perhaps most importantly, in the winter of 2007, the United States 

Supreme Court restored a good level of sentencing discretion to the trial courts when 

it concluded that a sentencing judge was not bound by the notoriously harsh federal 

sentencing guidelines and their mandatory minimum terms of imprisonment. 

This newfound and enlightened approach to these troubling issues call to mind 

Ulysses S. Grant’s words of wisdom when he that “I know no method to secure the 

repeal of a bad or obnoxious laws, as effective as their strict execution.”



    Although Frank T. Luciano, Esq. has handled and continues to represent clients 

accused of some of the more serious criminal offenses in New Jersey, including 

homicides, sexual assaults and weapon offenses, his practice has always placed 

special emphasis in the defense of drug cases. His interest in this area of the law was 

nurtured as a young municipal public defender, where he worked for over thirteen 

years.  That special interest continues to this day.

    He is dedicated to maintaining the integrity of the American Criminal Justice 

System by  vigorously and intelligently testing principle of law and procedure that 

some lawyers may think to be too well-settled to question. 

 

    He is a member of the National Association of Criminal Defense Lawyers, the 

legal committee of the National Organization of the Reformation of Marijuana Laws 

(NORMAL) and the American Association for Justice, formerly the Association of Trial 

Lawyers of America.  He is also a member of the Criminal Law Section and Municipal 

Court Practice Section of New Jersey’s State Bar Association.

 

         While most of his work is concentrated in the northern section of 

the state, his practice has taken him as far south as Ocean and 

Monmouth Counties.
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